
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RECENT IMPORTANT DECISIONS 597 

Statute of Frauds — Contract by Agent Without Authority in Writ- 
ing — Effect. — A recent statute of Washington (Laws 1905, page 110) pro- 
vides, "An agreement authorizing or employing an agent or broker to sell or 
purchase real estate for compensation or commission" shall be void unless 
such agreement be in writing, signed by the party to be charged therewith, 
or some person thereunto by him lawfully authorized." Held, a written con- 
tract for the sale of land made by an agent of the vendor without authority 
in writing will be specifically enforced against the vendor. Peirce v. Wheeler 
et al. (1906), — Wash. — , 87 Pac. Rep. 361. 

"We think it is manifest," says the Court, "that the Legislature intended 
to reach such contracts only as involve the relations of an owner and his 
agent with respect to the recovery of compensation." An agent might have 
actual authority to sell the land, yet the contract conferring the authority be 
void. This does not seem to be a common provision of the statute of frauds. 
No cases directly in point were cited, and no one was found. The position 
of the court as to the intent of the Legislature is undoubtedly correct; 
otherwise the Legislature would be convicted of the inconsistency of absolv- 
ing a vendor from a contract made by his agent acting for compensation, 
but binding him on a contract of one acting gratuitously. It is settled that 
the statute of frauds in its original form is satisfied by a written con- 
tract made by an agent acting under oral authority. Story, Agency, § 50 ; 
Carstens v. McReavy, 1 Wash. St. 359. As interpreted by the principal 
case, therefore, the statute in question has not changed this rule as between 
vendor and vendee. The decision is supported by analogy by the cases 
that hold that an agent may recover his commission for the sale of land 
although his contract for the sale thereof is not enforceable against his 
principal because not signed by an agent "thereunto lawfully authorized in 
writing." Gerhart v. Peck, 42 Mo. App. 644; Rice-Dwyer Real Estate Co. 
v. Ruhlman, 68 Mo. App. 503 ; Bibb v. Allen, 149 U. S. 481. 

Trading Stamps — Not "Gift Enterprises."— The Constitution, Art. 18, 
No. 2, and Statutes, No. 2927, prohibit lotteries or gift enterprises. The city 
of Denver, by ordinance interpreted gift enterprises to mean trading stamps, 
and the defendant in error who was carrying on a legal business in Denver, 
was charged with violating the said law. Held, that the statute applied only 
to transactions in which the element of chance was involved — and this ele- 
ment is lacking in the case of trading stamps. Judgment affirmed. City and 
County of Denver v. Frueauff (1907), — Col. — , 88 Pac. Rep. 389. 

This case marks the third step in the law relating to trading stamps. In 
the cases discussed in 2 Mich. Law Rev. 224, 3 id. 233, 662, the two lines of 
decision were shown, with the Indiana and Washington, D. C, cases holding 
statutes prohibiting trading stamps valid. The second step was shown in 
4 Mich. Law Rev. 306, where the weight of authority showed such statutes 
invalid on two grounds: (1) It interfered with the personal rights and lib- 
erties guaranteed by the Constitution. Young v. Commonwealth, 101 Va. 
853; Powell v. Penn, 127 U. S. 678; Allgeyer v. Louisiana, 165 U. S. 578. 
(2) They cannot be upheld as a police regulation because no question of 
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public health, safety or morals is involved. See State v. Dalton (1900), 22 
R. I. 77. The case at hand places a liberal construction upon the statute and 
accords with modern cases in allowing the use of trading stamps. 

Vendor and Purchaser— Remedies of Purchaser— Lien.— Defendant 
agreed to sell and convey to plaintiff certain premises in the city of New 
York for the sum of $8,500.00, of which $500.00 were to be paid at the time 
of the execution of the contract and $8,000.00 on the delivery of the deed 
and the closing of title. Five hundred dollars were paid. On examina- 
tion of title by the purchaser, various defects were found which justified 
him in refusing to complete the purchase. Held, that he has an equitable 
lien against the land for the $500.00 and may proceed against the land irre- 
spective of his remedy at law. Occidental Realty Co. v. Palmer (1907), 
102 N. Y. Supp. 648. 

Pour of the judges were of the opinion that such a lien exists in favor 
of the purchaser independent and irrespective of the existence of any other 
equity in the purchaser. They base their holding upon the English case of 
Rose v. Watson, 10 H. L. Cases, 672, and many cases and text writers in 
this country, saying that there is absolutely no authority to the contrary 
save the case of Klim v. Sachs, 102 App. Div. 44, 92 N. Y. Supp. 107. And 
they deny the applicability of the authorities relied on in that case. The one 
dissenting judge admits the rule in England but contends that there are no 
cases that have not some other equity in favor of the vendee. It seems 
that this question was first directly presented to the English courts in 1855, 
at which time the rule was definitely settled in the case of Wythe v. Lee, 3 
Drewry 396, it was reiterated in 1864, in Rose v. Watson, 10 H. L. Cases 672, 
and again in 1902, in Whitebread & Co. Lt. v. Watt Law Rep., 1 Ch. Div. 
835. The case of Rose v. Watson has been cited since that time in nearly 
every case in this country upon the questions of the vendee's lien. It is true 
that in practically all of the cases there has been some other equity in favor 
of the vendee; but the cases do not seem to decide that any other equity is 
indispensable. The authorities seem to refer to it as though a lien exists 
merely because of the payment of the money and that it will be extended 
to cover improvements, etc., in proper cases. Weiss v. Schweitzer (1905), 
95 N. Y. Sup. 923, 47 Misc. 297; Craft v. Latourette (1901), 62 N. J. Eq. 
206, 49 Atl. 711; 29 Am. & Eng. Encyc. of Law, (2 Ed.), Vendor & Pur- 
chaser, 730; Story, Equity, Vol. 2, 1217; Jones, Liens, 1105-1006; Pomeroy, 
Equity, §1263; Washburn, Real Prop., Vol. 2, 1 19; and cases cited in 
principal case. 

Wills — Income from Bank Stock — Undivided Profits. — Testator by his 
will so arranged that widow was entitled under the will to the income of 
bank stock he held. The dividend on said stock, of ten per cent, has been 
paid to Mrs. Fowler by the executor. She now claims that inasmuch as the 
bank has accumulated undivided profits to the amount of $20,427, the divi- 
dends received by her do not represent her full interest in these shares of 
stock, and she is entitled to her apportioned share of the undivided profits. 



